
 

 

 

Decision of the Commissioner for Environmental Information  

on an appeal made under article 12(5) of the European Communities  

(Access to Information on the Environment) Regulations 2007 to 2014 

(the AIE Regulations) 

 

Case CEI/17/0019 

 

Date of decision:  29 May 2018 

Appellant:  Right to Know CLG 

Public Authority:  Transport Infrastructure Ireland (TII) 

Issues:  

1. Whether TII’s decision to refuse to grant access to information contained in  

a contract was justified by articles 8(a)(iv) and/or 9(1) 

2. If it was not justified by those articles, whether it would be appropriate for 

the Commissioner to require TII to make environmental information 

available to the appellant       

Summary of Commissioner's Decision:  The Commissioner found that TII’s 

decision to refuse to grant access to the requested information was not justified 

by the reasons given. However, he decided that the request was manifestly 

unreasonable within the meaning of article 9(2)(a) and varied TII’s decision to 

rely instead on that ground.  He did not require TII to provide the appellant with 

access to the requested information.  

Right of Appeal:  A party to this appeal or any other person affected by this 

decision may appeal to the High Court on a point of law from the decision, as 

set out in article 13 of the AIE Regulations.   Such an appeal must be initiated 

not later than two months after notice of the decision was given to the person 

bringing the appeal. 
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Background 

On 20 February 2017, the appellant submitted an AIE request to TII as follows: 

This request is for copies of all contracts entered into between TII (or its predecessor 

the NRA) and the operator of the M1 motorway (including tolls) between 

Gormanstown and Ballymascanlan. 

TII gave notice of its decision on the request on 16 March 2017.  This decision indicated that 

TII held one contract meeting the description of the request and it was made with Celtic 

Roads Group.  It said that: 

Due to the contract containing information of a commercially sensitive nature, the 

decision-maker had decided to refuse the request in accordance with the provisions of 

articles 8(a)(iv) and 9(1) of the AIE Regulations. 

Article 8 (a)(iv) provides that a public authority shall not make available environmental 

information where disclosure of the information would adversely affect, without prejudice to 

paragraph (b), the confidentiality of the proceedings of public authorities, where such 

confidentiality is otherwise protected by law (including the Freedom of Information Acts 

1997 and 2003 with respect to exempt records within the meaning of those Acts); or (b) to the 

extent that it would involve the disclosure of discussions at one or more meetings of the 

Government, is prohibited by Article 28 of the Constitution. 

Article 9(1) provides that a public authority may refuse to make available environmental 

information where disclosure of the information requested would adversely affect—  

(a) international relations, national defence or public security,  

(b) the course of justice (including criminal inquiries and disciplinary inquiries),  

(c) commercial or industrial confidentiality, where such confidentiality is provided for 

in national or Community law to protect a legitimate economic interest, or  

(d) intellectual property rights. 

TII added: 

If there is particular information that you require in connection with the contract for 

the operation of the M1 Dundalk Western Bypass PPP scheme which does not fall 
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within the provisions of articles 8 and 9 of the Regulations, please contact the 

undersigned and we will endeavour to facilitate your request. 

On 22 March 2017, the appellant requested an internal review of that decision and 

complained that inadequate reasons had been given and partial release had not been 

considered.  In later correspondence, it argued that “a mere statement that an exception 

applies is not a reason, but rather a conclusion.  It said that: 

It is simply absurd to ask us to narrow the scope of our request to that which falls 

outside the scope of the exemptions when in fact it is TII’s obligation to conduct this 

analysis and provide access to all of the information requested that can be released 

under the AIE Regulations.   

TII gave notice of its internal review decision on 21 April 2017, saying that  

I find that it is in the public interest not to provide the information requested and 

therefore, I find that the decision maker’s decision on the information request was 

correctly made pursuant to articles 8(a)(iv) and 9(1) of the AIE Regulations. 

TII also dismissed arguments put forward by the appellant which complained about a lack of 

reasons being given for the refusal, arguing, in effect, that sufficient reasons had been given.  

The appellant appealed to my Office on 4 May 2017. 

Scope of Review 

Under article 12(5) of the AIE Regulations, my role is to review TII’s internal review     

decision and to annul, vary or affirm that decision, and decide whether it would be 

appropriate for me to require TII to make environmental information available to the 

appellant.   

In conducting my review I took account of the submissions made by the appellant and by TII.                                        

I had regard to: the Guidance document provided by the Minister for the Environment, 

Community and Local Government on the implementation of the AIE Regulations (the 

Minister’s Guidance); Directive 2003/4/EC (the AIE Directive), upon which the AIE 

Regulations are based; the 1998 United Nations Economic Commission for Europe  

Convention on Access to Information, Public Participation in Decision-Making and Access to 

Justice in Environmental Matters (the Aarhus Convention); and The Aarhus Convention—An 

Implementation Guide (Second edition, June 2014) (the Aarhus Guide). 
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TII’s position 

TII’s internal review decision included the following: 

 The Project Agreement [i.e. the contract] places legally binding obligations on TII and 

the PPP Company encompassing design, construction, operations, maintenance and 

financing of a major motorway and throughout the Project Agreement commercially 

sensitive information is contemplated. The Project Agreement contains express 

provisions in connection with confidentiality of information.  

 The publication of the Project Agreement, which contains commercially sensitive 

information relating to all aspects of the project and contains the PPP Company’s 

proprietary information that is confidential and commercially sensitive, would 

disadvantage the PPP Company in its participation in future PPP tender competitions. 

There would be a real and not merely hypothetical risk the PPP Company’s 

competitors could discover specific information on the actual and potential 

negotiation positions, commercial risk appetite, strategic pricing and approach to 

financing, of the PPP Company, which could materially impact the commercial 

prospects of the PPP Company in future competitions 

 Furthermore, there would be a real and not merely hypothetical risk that the release of 

confidential, commercially sensitive or proprietary information, of either the PPP 

Company’s or TII’s, would materially prejudice TII’s freedom to structure future PPP 

tender competitions to best meet TII’s requirements including securing best value for 

money on behalf of the public.  

 In summary, it is not in TII’s interests or the PPP Company’s interests to provide 

access to the Project Agreement and thereby publicly disclose confidential, 

commercially sensitive and proprietary information.  

 The Project Agreement is not of such public interest as to justify provision of the 

information notwithstanding its confidentiality and commercial sensitivity because (a) 

to disclose the information could harm the PPP Company’s commercial interests in 

connection with future tender competitions, (b) to disclose the information would 

constrain TII’s freedom to structure future tender competitions in accordance with 

TII’s requirements including securing value for money for the public, and (c) while 

the nature of the confidential and commercially sensitive information is of particular 

interest to economic operators in the PPP and wider construction industries, the 
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general public as a matter of probability is likely to be indifferent to such information. 

Accordingly, it is in the public interest not to provide the information requested. The 

decision maker’s decision on the information request was correctly made pursuant to 

articles 8(a)(iv) and 9(1) of the AIE Regulations. 

 The request for internal review stated that “...partial release has not been considered”. 

TII noted that the correspondence issued by TII to Right To Know, dated 16th March 

2017, included the following passage:   

If there is particular information that you require in connection with the contract 

for the operation of the M1 Dundalk Western Bypass PPP scheme, which does not 

fall within the provisions of articles 8 and 9 of the Regulations, please contact the 

undersigned and we will endeavour to facilitate your request.”  

TII submitted that the appellant did not avail of “this offer” and added that “in view of the 

confidential nature of the contract documentation and its extensive volume, the offer to 

facilitate a more focussed information request was reasonable and proportionate”. 

In a submission to my Office TII added the following. 

 The ancillary agreements that TII is a party to are set out in identical terms within the 

schedules. However, as the ancillary agreements relate to step-in powers for TII (to 

take the place of the operator in connection with its sub-contracts in case of operator 

default), it is TII’s view that these agreements are not “environmental information” 

for the purpose of the AIE Regulations. 

 The information was considered by relying on familiarity with the contents of the 

relevant documents.  In this regard, it should be noted that an examination of the 

contents of all of the relevant documents would have required dedicated resources 

several months to complete. 

 Several published documents are brought in by reference into the contract. For 

example, the editions of the Specification for Road Works and the Design Manual for 

Roads and Bridges, current at the time of the contract signing, fall into this category. 

TII does not contend that such published information is subject to confidential or 

commercially sensitive provisions as contemplated by articles 8 or 9. I should add by 

way of further information/clarification, that the documents referred to are included in 

TII’s publications website which comprises and makes publicly available an extensive 
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online suite of technical documentation relating to national road and light rail 

schemes. 

 It will be noted that the requester sought “all contracts entered into by TII … and the 

operator of the M1 Motorway”. Clearly, a major contract such as this will invariably 

contain confidential/commercially sensitive information relating to the parties to the 

contract. It was with this in mind that TII requested [the appellant], in the initial 

decision as well as in the internal review decision, to identify the particular 

information that they are seeking. Unfortunately, [the appellant] did not respond to 

either of those requests.  

In response to question put by my investigator, TII explained that: 

 The Project Agreement and its 29 schedules contain all of the in-scope information in 

this case.  The “ancillary agreements” do not contain information on the environment 

so they would not be in-scope. 

 Certain publicly available information is ‘brought in by reference’ as part of the 

contract and the document titles are referred to in the text of the contract. Such 

publicly available information referenced in this way is not reproduced within the 

Project Agreement or its Schedules. 

The appellant’s position      

The appellant said that TII’s refusal decision relied on articles 8(a)(iv) and/or 9(1) of the AIE 

Regulations but lacked adequate reasons to show how this decision had been made.   

Article 8(a)(iv) 

The appellant submitted that TII gave no indication as to how article 8(a)(iv) was engaged, 

did not identify any particular “proceedings” and did not show how the confidentiality of 

such proceedings is provided by law, and how that would be adversely affected by disclosure. 

 

Article 9(1) 

In relation to article 9((1),  the appellant submitted that TII had not identified  the exact 

provision(s) in article 9(1) on which it was relying, leaving the appellant to presume that it 

was  subarticle 9(1)(c)), which deals with commercial confidentiality. 

It added that TII “seems not to be aware that there is no general exception for confidential 

information under the AIE Regulations and that a public authority cannot agree with a third 
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party to refuse to grant access to information under the AIE Regulations whether the 

information is confidential, commercially sensitive or otherwise”. 

The appellant submitted that this exception is engaged where disclosure would adversely 

affect commercial or industrial confidentiality and argued that the word “would” indicates a 

high degree of certainty that prejudice will result from release. It submitted that “the public 

authority has to demonstrate more than a mere possibility of prejudice and cannot rely on 

hypothetical, exaggerated or improbable grounds for maintaining this exception”.  

The appellant submitted that: 

Crucially, [TII] has not acknowledged the fact that no operator has ever been awarded 

more than one motorway PPP contract and that the contractor in this case is a SPV 

formed for the purpose of operating the M1 and will not bid for future contracts. It 

also fails to consider the age of the contract which was executed more than 13 years 

ago and that there are currently no motorway projects out for tender. In any event the 

characteristics of the M1 PPP scheme are so unique that any prejudice flowing from 

disclosure is simply too remote since the information contained in the contract is 

unlikely to be of any use outside of the context of the M1 scheme.  

The appellant submitted that TII “seems to be unaware of its obligations [under article 10(5)] 

to consider partial release”.  It complained that TII instead put the onus of the appellant to 

identify information that would not invoke articles 8(a)(iv) or 9(1).  

Article 10(3) weighing the public interest 

The appellant argued that TII conducted an incorrect public interest test. The appellant 

referred to the judgment of the Court of Justice of the European Union in National Roads 

Authority v. Revenue Commissioners C-344/15  and said that the CJEU, in that case, 

considered whether toll road operators in Ireland were in competition.  It said that the Court 

first observed that the mere presence of private operators in a market without account being 

taken of the overall objective evidence cannot demonstrate the existence of competition. It 

said that the Court found that there is no actual or potential competition in the operation of 

toll roads in Ireland. Different toll schemes do not compete and there is no possibility of a 

new road being constructed in competition with an existing scheme.    

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-344/15
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The appellant argued that, since as a matter of law toll operators are not in competition, there 

can be no competitors that might be unfairly advantaged by disclosure of commercially 

sensitive information.  It submitted that:  

The mere existence of the harm envisaged is not relevant to the public interest. Rather 

it is the degree or likelihood of harm or both which should be considered. In other 

words, the worse the prejudice and the more likely it is the more weight should be 

given to those factors favouring refusal.  

The appellant submitted that given the age and duration of the contract, the distinctiveness of 

the subject matter and the lack of competition in this market, the prejudice to interests 

protected by article 9(1)(c) are low in degree and remote in possibility and little weight 

should be given to public interest factors favouring refusal.  

It also complained that TII did not consider any public interest factors favouring release since 

it considers that the public would be “indifferent” to the requested information.   The 

appellant submitted that I should adopt similar reasoning that which I adopted in my capacity 

as Information Commissioner in case 150062 (available on the Office of the Information 

Commissioner’s website www.oic.ie)  where the public interest in transparency around large 

public contracts and how valuable state assets are managed was given significant weight 

favouring disclosure unless there are exceptional countervailing circumstances. It noted that 

the High Court affirmed my approach to the public interest in that case, finding that it was not 

irrational and that it was within the margin of discretion available to me.  

The appellant submitted that there is an additional public interest factor at play here: 

 TII is both operator and regulator of motorway toll schemes. It operates the M50 

scheme but is also the contracting authority for the other PPP motorway schemes.  

 If, as TII asserts, there is competitive advantage in having access to the requested 

information, then there is a public interest in every operator and potential operator 

being in the same position as TII so that there is a level playing field amongst toll 

scheme operators.  

 Similarly, in the unlikely event that Celtic Roads Group (Dundalk) DAC bids for 

another motor PPP contract, it would be in the public interest that all bidders are party 

to the same information so that an incumbent would not be advantaged by having 

access to information that should be available to all bidders. 

http://www.oic.ie/decisions/d150062-Mr-Gavin-Sheridan-and-the-D/index.xml
http://www.oic.ie/decisions/d150062-Mr-Gavin-Sheridan-and-the-D/index.xml
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Analysis                               

The scope of the request 

The request covered all environmental information contained in all parts of all contracts 

entered into by TII/NRA and the motorway operator.  TII’s position is “the information 

requested is properly to be understood as the Project Agreement and the schedules to that 

agreement”.   

TII confirmed that it is a party to a number of ancillary agreements that would permit TII, in 

certain circumstances, to ‘step in’ to various contracts that the PPP Company is a party to in 

relation to the motorway.  TII said that the information in such agreements “is set out in 

identical terms within the schedules” to the Project Agreement.  This amounts to TII giving 

an assurance that the full scope of the information requested is captured by the Project 

Agreement and its schedules.  I accept that assurance.  

Information captured by the request that was already in the public domain 

TII says that many published documents were incorporated by reference into the Project 

Agreement.   It follows that the AIE request captured all of the environmental information 

contained in such documents.  Notwithstanding this, TII refused the request in full.    

I considered whether such documents might contain environmental information. One such 

document is the “Specification for Road Works” document that was published by the 

National Roads Authority.  Clearly the construction of roads is an activity that affects 

elements of the environment.  Information detailing the specification for the construction of a 

road would clearly be information on an activity affecting elements of the environment, and 

would constitute environmental information on that basis.  I am therefore satisfied that there 

was environmental information in at least one published document that was incorporated into 

the contract but not provided by TII to the appellant in response to its AIE request.  

As published information is already in the public domain, refusal to provide access to it could 

not be justified by articles 8(a)(iv) or 9(1) unless the very fact that such documents were 

incorporated into the contract justified non-disclosure under those articles.    TII does not 

argue that articles 8(a)(iv) or 9(1) apply to published information that was incorporated into 

the Project Agreement, but those were the only reasons which it gave for its complete refusal 

of the request.   
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In correspondence with my Office TII said “other documentation, mostly of a technical 

nature, brought in to the Project Agreement by reference, does not need to be considered 

because it is already published”.  This view is mistaken.  Environmental information cannot 

be disregarded by a public authority when processing an AIE request simply because it is 

already in the public domain. A public authority may provide access to such information by 

providing the applicant with internet links, where appropriate, that would bring the applicant 

directly and specifically to the relevant information, document by document (but not by 

merely providing one link to, say, “our publications” without specifying the particular 

documents that are relevant).  

Information captured by the request that was not in the public domain 

TII does not dispute that it holds information of this type and that it contains environmental 

information.  TII refused access to this information on the ground of articles 8(a)(iv) and 

9(1). 

Article 8(a)(iv) 

In the decisions which TII gave to the appellant and in its later submission to my Office, TII 

at no stage explained how it had decided that article 8(a)(iv) justified refusal in this instance.  

It did not identify any particular “proceedings”, nor did it identify how the confidentiality of 

such proceedings is protected by law.  When challenged by the appellant on this insufficiency 

of reasons given, TII simply said (in an email dated 24 March 2017) that “the decision 

notified to you explained that your request could not be acceded to due to the contract 

containing information of a commercially sensitive nature”, as if that was the test under 

article 8(a)(iv).  That is not the test. 

TII’s internal review decision referred to future PPP tender competitions, leading one to 

suspect that the “proceedings” that TII might have had in mind are those involved in 

assessing future PPP tenders. While TII explained why it believed that disclosure would 

adversely affect both its interests and those of the PPP Company, it did not say how the 

confidentiality of such proceedings are protected in law.  TII did not establish its case in this 

regard and it is not for me to attempt to make its case for it.  

TII referred to confidentiality clauses in the contract.  I read that clause and I am satisfied that 

it shows that each party had an expectation of confidentiality, as a matter of private law.  

Such private law terms do not override rights of access to environmental information.  By its 

own terms, the contractual obligation of confidentiality is subject to a number of exceptions 
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and these allow the disclosure of confidential information “when required to do so by law”. 

That would be the case even if the clause did not include such words, as it is well-established 

that one cannot ‘contract out’ of a public-law obligation.  

As TII has not identified any proceedings or shown how the confidentiality of same was 

protected by law, I am not satisfied that refusal to provide the information at issue was 

justified on the ground of article 8(a)(iv).  

Article 9(1) 

TII also refused the request on the ground of article 9(1).  Although that article contains 4 

different provisions, TII did not identify which of those provisions justified refusal.  The 

appellant complained about this and said it was left to “presume” that TII was referring to 

subarticle 9(1)(c).  This lack of precision by TII is most unsatisfactory.  It should never be the 

case that an appellant (or later, my Office) is in any doubt about why a request was refused.   

Clearly this case does not involve international relations, national defence or public security.  

On that basis I believe I can rule out subarticle 9(1)(a).  Nothing in TII’s decisions or 

submissions suggests any concern about the course of justice.  On that basis, I believe I can 

rule out subarticle 9(1)(b).  In its decisions and submission TII focussed on commercial 

confidentiality, which suggests that it was relying on subarticle 9(1)(c).  However, it also 

mentioned the PPP Company’s “proprietary” information on a number of occasions, which 

suggests that it may have also had subarticle 9(1)(d) (which deals with intellectual property 

rights) in mind.   I will take it therefore that TII relied on subarticles 9(1)(c) and (d).  It is 

extraordinary that I am left to decipher a public authority’s position in this manner.  Both the 

appellant and my Office were entitled to a clear and reasoned decision.  We did not get this 

from TII on this occasion.   

TII informed my Office that “the requested records contain information of a commercially 

sensitive nature, access to which would inevitably fall to be refused under the Regulations.”  

This statement displays a fundamental misunderstanding of the AIE Regulations.  There is no 

“inevitability” that commercially sensitive information will “fall to be refused” under the 

Regulations.  Recognising that certain information is commercially sensitive may be a 

starting point in a process of consideration, but it is not an end point.  Article 9(1)(c) is a 

discretionary provision which has several formal requirements.  Subject to a public interest 

test, this article may justify refusal of an AIE request where: 
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 Disclosure of the information requested would adversely affect commercial or 

industrial confidentiality,  

 where such confidentiality is provided for in national or Community law to protect a 

legitimate economic interest. 

I am satisfied that the contract contains information that was intended by the parties to be 

treated as confidential. Clearly, disclosure of that information would adversely affect its 

associated confidentiality—by ending it.  However, TII has not shown, in either its decisions 

or in its submissions to my Office, that such confidentiality is provided for in national or 

Community law to protect a legitimate economic interest.  Once again, it is not for me to 

make TII’s argument for it.  TII has not satisfied me that its refusal decision was justified on 

the ground of subarticle 9(1)(c).   

TII did not present any argument as to why refusal would be justified under article 9(1)(d).  

That ground could, at most, apply to specific information contained in the contract to which 

the intellectual property rights vested in the PPP Company.  But TII did not identify such 

information.  Accordingly I am not satisfied that refusal of this AIE request was justified on 

the ground of article 9(1)(d).   

Partial release 

In its decision TII displayed a puzzling and inappropriate attitude to partial release.  It 

appeared to consider it appropriate to ignore article 10(5), which provides that nothing in 

article 8 or 9 shall authorise a public authority not to make available environmental 

information which, although held with information to which article 8 or 9 relates, may be 

separated from such information.  Instead of complying with this provision, TII invited the 

appellant to identify information related to the contract (which the appellant did not have 

sight of) which would not “fall within” articles 8 and 9.   TII, in effect, sought to take its 

obligation to separate and release such information and place it on the appellant.   

Finding 

I find that TII’s decision to refuse to provide access to the requested information on the 

ground of articles 8(a)(iv) and 9(1) was not justified.  As this is my finding, I do not need to 

assess the weight of the public interest in disclosure and the interests served by non-

disclosure on the grounds of articles 8(a)(iv) and 9(1) and weigh one against the other. 
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Whether it would be appropriate for me to require TII to make environmental 

information available to the appellant 

It does not necessarily follow that because refusal of an AIE request was not justified for the 

reason given I should proceed to require a public authority to make information available to 

an appellant.  I would need to be satisfied that the imposition of such a requirement would be 

appropriate in all of the circumstances.  While there is a presumption in favour of the 

disclosure of environmental information, there is no presumption that information is 

environmental information.   Also, where an interest in favour of the non-disclosure of 

environmental information is identified, there is no presumption that the public interest in 

disclosure outweighs that interest.  As I said in my decision on case CEI/16/0046 (which is 

available on my website www.ocei.ie), “I have already found that … refusal of the AIE 

request was not justified.  My review is not an adversarial process. I am concerned now with 

the entirely separate matter of whether it would be appropriate for me to require [a public 

authority] to provide access to certain information.  In this context I am obliged to have 

regard to all relevant considerations and these are not confined to matters which were raised 

by the parties”.    

This case is about access to the environmental information in a contract.  TII provided my 

Office with copies of the majority of the documents which formed the contract.  TII did not 

provide five associated schedules but invited my Office to inspect them on TII’s premises if 

desired.  The contract extends to over 68 Clauses and 28 Schedules (including 76 Parts, 70 

Annexes, 93 Appendices) and with 393 Drawings. A further 427 documents are referenced in 

the Schedules; many of these documents are extensive. Additionally, the Design Manual for 

Roads and Bridges, the Specification for Road Works and the EIRSPAN Manual are brought 

into the contract by reference and these contain multiple volumes and documents. 

TII said that the contract amounted to “many thousands of records”.  My investigator asked 

TII to estimate how long it would take to examine these records in order to identify 

environmental information and to identity (and consider, following consultation if necessary) 

affected third-parties. TII responded with an estimate of several months of  work by a person 

solely committed to that task, and added that identified third parties might themselves have 

received certain information from other third-parties whose interests might also have to be 

considered.  

http://www.ocei.ie/decisions/dCEI_16_0046-Killross-Properties-Lt/index.xml
http://www.ocei.ie/decisions/dCEI_16_0046-Killross-Properties-Lt/index.xml
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TII submitted that “ancillary contracts do not contain information on the environment so they 

would not be in scope”.  Since ‘environmental information’ is a technical legal term that 

cannot be equated with “information on the environment”, I do not accept TII’s assurance on 

this point.  Moreover, if TII regarded information as not being environmental information, it 

could have refused access to it on that basis while recognising that the question of whether 

particular information is environmental information or not would be very much in the scope 

of my review on appeal. TII also gave an assurance that all of the terms of such contracts 

were fully incorporated in to the Project Agreement. 

Some of the records incorporated into the contract are published and therefore publicly 

available. Access to such documents could have been given to the appellant by providing it 

with internet links.  However, I acknowledge that even doing this, in relation to hundreds of 

documents, could take one person several days.   

I formed the view that fully processing this request would be a large task.  Identifying and 

providing access to published documents captured by it over a number of days would only be 

the tip of the iceberg.  I therefore considered whether the request might be manifestly 

unreasonable.  My investigator invited the appellant to make a submission on this issue and it 

did so.  In what follows I will both summarise the points made by the appellant in italics and 

address those points.  

 If TII is refusing to provide information the Commissioner should use his powers to 

order its production.  TII provided my Office with access to the contract, but not to 

the 10 other contracts and hundreds of other documents that are incorporated into the 

contract by reference.  TII did not refuse to make any information available to my 

Office. 

 The general principles of the application of the AIE Regulations are as follows: There 

is a right of access to environmental information held by public authorities unless 

there are exceptions which are to be construed narrowly taking into account the 

objectives of the AIE Regulations and the public interest. Even where an exception is 

engaged the public interest in disclosure may outweigh the public interest in 

maintaining the exception. Even where an exception is maintained, partial release 

must be considered. A requestor does not need to justify its request, which means that 

a request must be granted unless the public authority provides a reasoned 

justification under the AIE Regulations for refusing it in whole or in part. Each 
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request must be assessed on a case-by-case basis in the context of the contents of the 

information requested, there are no categories of information that are always outside 

of the scope of the AIE Regulations or which can never be released no matter the 

circumstances. When construing and applying the AIE Regulations a purposive 

approach must be adopted, this applies to interpretation of the definitions as well as 

the exceptions in each case. The objectives of the Regulations are illuminated via the 

recitals to the AIE Directive and the Aarhus Convention.  

I would largely agree with that overview, although I would say that there is one 

category of environmental information that is outside of the scope of the AIE 

Regulations (and I am referring here to the provisions of articles 4(1)).  

 There is a strong presumption in favour of access to environmental information. I 

agree.  

 It is up to TII to make a reasoned justification and the Commissioner should not 

interpose his justification when TII has not done so. I agree that, in reviewing TII’s 

decision, I should do just that: review the decision which TII actually gave, along with 

any reasons which it provided. This is what I have done and I concluded that it was 

not justified. 

 If the Commissioner finds that TII did not justify its refusal he must order release of 

the information.  I have no power, in the AIE legislative scheme, to “order” the 

release of any information: only a court can do that.  If, following my review of a 

decision, I am satisfied that it would be appropriate for me to formally require the 

release of environmental information, then I am empowered to do so and would be 

obliged to do so.  I am satisfied that this is a proper interpretation of article 12(5) of 

the AIE Regulations.  That provides: 

Following receipt of an appeal under this article, the Commissioner shall—  

(a) review the decision of the public authority,  

(b) affirm, vary or annul the decision concerned, specifying the reasons for his 

or her decision, and  

(c) where appropriate, require the public authority to make available 

environmental information to the applicant 
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If I were to interpret that as meaning that it would always be appropriate for me to 

require the release of information once I find that the public authority’s refusal was 

not justified for the reasons given or in the absence of any reason being given, it 

would greatly simplify my task but it could have seriously harmful consequences.  For 

example, such an approach would lead to me formally requiring the release of 

information even when it appeared to me that such release would adversely affect 

national defence or public security, merely because the public authority refused the 

request for other reasons or refused it for those reasons but missed the deadline for 

giving notice of its decision.  I am satisfied that such an interpretation would not be a 

correct interpretation.  I understand that, when I have decided if whether or not a 

public authority’s decision on an AIE request was justified for the reasons given or in 

the absence of any reasoned decision being given in time, my statutory role requires 

me to consider whether imposing a requirement to release environmental information 

would be appropriate and in so doing I need to bring my judgement to bear.   

 TII did not argue that the request was manifestly unreasonable, or seek to extend time 

due the volume or complexity of the request, or argue that parts of the requested 

information were not environmental information.  This is true in relation to the review 

decision given by TII to the appellant.  That is why I did not consider such issues 

when I reviewed TII’s decision.  I am now engaged in the entirely separate exercise of 

considering whether it would be appropriate for me to require TII to release 

environmental information.  

 There is no need to conduct a clause-by-clause analysis of the requested information 

to see which parts are environmental information. The request is for is a single 

identified contract or set of contracts for the construction, operation and maintenance 

of a motorway. This is clearly information on the state of the elements of the 

environment and on measures and activities affecting or likely to affect the 

environment and is clearly information that was intended to be accessible under the 

AIE Regulations…. A contract is an integral piece of information and should be 

considered as such.   I must consider the contract in terms of the environmental 

information which it contains.  For example, I have previously found that a contract 

that related to environmental information and which contained environmental 

information also contained information that was not environmental information.  (In 
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my decision on case  CEI/16/0016  —which is available on my website 

www.ocei.ie—I did not regard information on how stage payments were structured or 

sequenced as integral information on a measure and I concluded that it was not 

environmental information.   That was not a finding that information on payments can 

never constitute environmental information, but it is an example of information in a 

contract which contains environmental information not itself being environmental 

information.)  Since my powers when reviewing a decision by a public authority on a 

request for environmental information apply only in relation to environmental 

information, I must consider whether information is environmental information.  The 

focus under the AIE regime is on environmental information and not on documents or 

records as such.   

 The Commissioner has no power to reject an appeal on the basis of the volume of the 

request or the apparent workload.   In the current case I accepted the appeal and 

conducted a review of TII’s decision.   As I have found that TII’s decision was not 

justified for the reasons given, the AIE Regulations oblige me to consider whether it 

would be appropriate for me to require TII to release environmental information to the 

appellant. If I were to conclude that it would not be appropriate, I would have no 

power to require the release of information. If, on the other hand, I were to conclude 

that release would be appropriate, I would be obliged to require release.   In my view, 

the appellant makes the mistake of regarding this process as adversarial, with a 

‘winner takes all’ approach.  That is not how I see my function.  It would clearly be 

absurd if I had to commit the limited resources of my Office to processing a request 

which I regarded as manifestly unreasonable, with all of the negative implications that 

would have for other appellants awaiting a service from my Office, simply because 

the public authority to which the request was made refused it on other grounds. 

 A voluminous request is not manifestly unreasonable: the Aarhus Guide says at page 

84 that “volume and complexity alone do not make a request manifestly 

unreasonable”.  I agree that a voluminous request is not necessarily manifestly 

unreasonable.  It is not volume or complexity alone which might make a request 

unreasonable.  It is recognition of the burden of fully processing such a request that 

can lead to a conclusion that it is manifestly unreasonable.   

http://www.ocei.ie/decisions/dCEI_16_0016-Thomas-Freeman-and-ESB/index.xml
http://www.ocei.ie/decisions/dCEI_16_0046-Killross-Properties-Lt/index.xml
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 The appellant argued that in my decision on case 150062 (which is available on the 

website www.oic.ie),  made in my capacity as Information Commissioner, I was able 

to review and order the release a similarly-sized concession contract for the operation 

of telecommunications infrastructure without any apparent difficulty.  It is not my 

practice to compare the outcomes of AIE appeals with Freedom of Information 

appeals.   The two regimes are quite separate and different from one another.  It is not 

the size of the contract in itself that concerns me in the current case, but the scale of 

the task of fully processing this request if it were accepted as reasonable.    

 Any documents in the public domain can be excluded from the appeal if they are 

accessible online and links are provided.   As TII has not done this, these records and 

any/all environmental information which they may contain remain within the scope of 

appeal. 

Having considered the matter carefully, I am satisfied that, even without taking account of 

material that is already publicly available and even if TII’s time estimate is over-stated, the 

task of searching the complete contract for environmental information and fully processing 

the request in relation to such information (which would be likely to require consultation with 

third parties who might be affected by disclosure) would be a very large task, going beyond 

what the AIE scheme requires of public authorities.   

Article 9(2) (a) of the AIE Regulations provides that a public authority may refuse to make 

environmental information available where the request is manifestly unreasonable having 

regard to the volume or range of information sought.  I regard this AIE request as being 

manifestly unreasonable for that reason.  I have taken account of the appellant’s public 

interest arguments, but am not persuaded that the public interest in disclosure of the requested 

information would outweigh the interest served by allowing TII to proceed with its important 

core work without the burden of fully processing this request.  I therefore find that it would 

not be appropriate for me to require TII to provide access to particular environmental 

information or to make a fresh decision on this request.  I am also satisfied that it would not 

be appropriate for me to employ my own resources on the same task.  

 

 

 

http://www.oic.ie/decisions/d150062-Mr-Gavin-Sheridan-and-the-D/index.xml
http://www.oic.ie/
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Decision 

Having reviewed TII’s internal review decision, I find that its refusal was not justified             

by the reasons given.  However, I find that this request was manifestly unreasonable within 

the meaning of article 9(2)(a) of the AIE Regulations.  Under the power given to me by 

article 12(5), I hereby vary TII’s decision to rely on article 9(2)(a) as the reason justifying 

refusal.  Accordingly, I am not requiring TII to make information available to the appellant or 

to make a fresh decision.    

Comment 

I note that it is open to the appellant to make a new AIE request focussing on specific 

environmental information which would avoid the difficulties created by the volume and 

complexity of the information sought in the current request. 

Applicants for environmental information need to take account of the fact that contracts for 

large projects are likely to be voluminous and complex.  For example, the contract at issue in 

the current case incorporated ten other contracts.  Each of those contracts could potentially 

incorporate multiple other contracts, thereby greatly complicating the processing of the AIE 

request and consultation with third parties whose interests might be affected by disclosure. 

Requests for complete copies of such large contracts run the risk of being found to be 

manifestly unreasonable, not to mention that some of the information that such contracts 

contain might not be environmental information. 

I would encourage public authorities dealing with AIE requests to appreciate that: 

 They should communicate concerns about voluminous requests early on and assist 

applicants, if the applicants are willing, to modify their requests.  In the current case, 

it would have been helpful if TII had provided the appellant with a detailed 

description of the contract, so that the appellant could have identified elements of the 

contract that it was most interested in (rather than being asked to state a more 

focussed request without the benefit of having any information about its structure).  If, 

in such circumstances an appellant chooses not to modify their request in response to 

engagement by the public authority, the public authority may be justified in refusing 

the request on the ground of article 9(2)(a) in due course. 

 Commercially sensitive information might have to be disclosed on foot of an AIE 

request. There is no inevitability that refusal to provide access to such information 
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will be justified. Neither is it reasonable for a public authority to expect an applicant 

to modify their request so as to remove any part of the request that asks for 

commercially sensitive information.  An applicant is entitled to ask specifically for 

commercially sensitive environmental information if they so wish. 

 Public authorities are obliged by article 10(5) of the AIE Regulations to identify and 

make available environmental information that may be separated from other 

information that they consider should be withheld in accordance with any provision of 

articles 8 or 9.  This obligation cannot be met merely by inviting applicants to identify 

such information.    

Appeal to the High Court 

A party to the appeal or any other person affected by this decision may appeal to the High 

Court on a point of law from the decision. Such an appeal must be initiated not later than two 

months after notice of the decision was given to the person bringing the appeal. 

 

 

Peter Tyndall 

Commissioner for Environmental Information 

29 May 2018 


